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SURFACE WATER 
COALITION'S I'ETITION FOR 
RECONSIDERATION AND 
REVIEW OF FIFTH 
SUPPLEMENTAL ORDER 
AMENDING REPLACEMENT 
WATER REQUIREMENTS 
FINAL 2006 & ESTIMA TED 
2007 (Mny 23,2007) 

COME NOW. A&B lrrigation District. American Falls Reservoir District #2. Burley 

Irrigation District. Milncr lrrigation District, Minidoka Irrigation District. North Side Canal 

SWC PETITION FOR RECONSIDERATION AND REVIEW OF 5123107 ORDER 1 



C'onlpany. and ' I ' m i i n  Falls C'ai~nl C'ompai~y (llcrcinaftcr coiicciively rekrred to LIS the "5kiirhce 

Watcr Coalition" oi- "Coalition'.). and hcrcby lilc this I'cti~ionjOi. Rccon.sic/ci.ci/ion irr~d Rei:iei,t~ of 

thc Dircctor's May 23. 2007 k ' j h  S~rjy~lenzentc~l Oizler Amenu'ing Re/~lucenzent i.lluter 

I(equii~ernen~s l~intrl ZOO6 & I~.~tin1rrted2007 (''Fifih (Ii*dt~i,") pursuant to I.C. $ 42-1 701 A(3) and 

the Department's Rules of Procedures (IDAPA 37.01.01 et secj.). ?'he initial bases for this 

petition are as follows: 

1. The Coalition Incorporates its Prior Petitions, Protests, and Motions By Reference 

The Coalition previously protested and moved to dismiss IGWA's "replacement water 

plans" that were sub~iiitted in 2005 and 2007. The Coalition readopts those protests and motions 

and fully incorporates them hcrcin by reference. Moreover, to the extent that IGWA's Amcnded 

.loinr Repltrceinenr n%rter Plcin h'or 2007 ("IGWA Replacement Plan" or "Plan") is deemed to bc 

a "mitigation plan" pursuant to the conjunctive management rules, the Coalition incorporates 

hcrcin by reference each provision of thc Sur-firce IVcrrei. (balilioi? '.Y hlofion to Uisn?i.v.r rhe 

Grollnd IV~itcr. I>islricr '.v A/~j~licntion dated March 21, 2005 and the Surfbee Water Coulition '.Y 

Proresr Agoinst A,z1,7r01~uI qfl'roposetf jMirigcrlion Pltrn dated March 2 1, 2005.' Similar to the 

treatment of the protests and motions to dismiss lGWA's "replacement water plan", the Director 

has yet to acknowledge or take any action on the protests and motions to dismiss the mitigation 

plan filed by several ground water districts on February 8, 2 0 0 5 . ~  

' Reclamation and Idaho Power also filed protests and motions to dismiss the Ground Water Districts' tilitigation 
plan on March 21, 2005. in addition, the City of Pocatello, Basic American Foods, and ConAgrdLamb Weston 
tiled a joint protest to the mitigation plan. 

Although the application was originally filed by the American Falls-Aberdeen Ground Water District, Bingham 
Ground Water District, Bonneville-Jefferson Ground Water District, Madison Ground Water District, Magic Valley 
Ground Water District, North Snake Ground Water District, and South West Irrigation District, it was IGWA, not 
these referenced ground water districts that filed the "replacement water plan" with the Director. There is no basis 
to assume that IGWA can adopt and incorporate a separatemitigation plan filed by the ground water districts listed 
above in order to provide "mitigation" for any of 1GWA's members that are not rneinbers of the referenced ground 
water districts. 
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'i'llc C'oalirioii Iiirtliei- readopts its pi-ior petitions ihr rcvic\i and icconsitlcration oi'the 

Director's prcvioris orders anti incorporates the points anil issues identified in those petitions as if 

fully set forth herein. Those filings include petitions tiled with the Director in 2005 (May 5, 17: 

.luly 6.  A ~ i g ~ ~ s t  5) and 2006 (January 1 1  and July 12). 

11. The Director's Fifth Order Fails to Properly Administer Water Rights for 2007. 

Given the i~rigation season is already two months ~~nderway. the Director must recoilsider 

thc unlawf~il system of administration that is perpetuated by the 17ifr17 Order. The Director's 

actions. including the failure to distribute water to the Coalition's watcr rights in a timely manner 

during the irrigation season, are contrary to the constitution. water distribution statutes, and the 

Idaho Supreme Court's recent decision in AbXD 112 1, /1114/I?. 154 I'.3d 433 (Idaho 2007) 

2007 Water Right Administration 

1.  The Director fails to distribute watcr to the Coalition's "watcr rights" in 2007, and 
continues to use a "minimum Jill1 supply" calculation which is based upon the 
Coalition's diversions in 1995. 

2. The Director's prediction of the Coalition's total watcr supply for 2007 fails to 
taltc into account the best scientific information available, including inforniation 
provided by the Coalition on April 13. 2007 (Szir;firce Wuter Co~llition 2007 Wuter 

3. The Director's prediction of the Coalition's storage water supplies is erroneous as 
demonstrated below by comparing the Fifrh Order with the preliminary storage 
allocation performed by Watcr 1)istrict 1 011 May 29, 2007: 

A&B 
AFRD #2 
BID 
Milner 
MID 
NSCC 
TFCC 

Fioh Order 2007 Storcrge WD I 2007 Storage Difirence 

Total 
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4. Givcn thc Director's miscalculation of thc Coalition's total storage supplies; thc 
Director must reconsider his finding that "all storagc accounts are predicted to 
nearly liil in 2007" and that "it is reasonable to co~lcludc that IGWA will be able 
to acquirc suflicient storage water to ~nitigatc for material injury that is predicted 
to occur to the Twin Falls Canal Company." Fiji/? Orrle~. at 15. 7: 4. If storage 
supplics for all spaceholders in Water District 1 do not fill: and the water supply 
Ibr 2007 is inadequate ibr the various spaceholders in the district. it is not 
"reasonable" to presume that storagc watcr will be rented to IGWA. The failure 
of IGWA to providc any docun~entation of executed lcascs of stored water for 
2007 is cvident ofthis fact.' 

5. ?'he Director continues the untimely administration of water by perpetuating a so- 
called "mitigation debit and credit" system. The Director has no a~ithority to 
allow junior ground water rights to pump out-of-priority and order "mitigationn to 
be provided sometime in the lirture to mitigate injury that is occurring this year 
and into the next storage season. 111 addition, the linding that these "debits and 
credits" will continue "until such tinie as the storage spacc'. of tlic Coalition fills 
is si~nilarly unlawf~~l .  

6. The Dircctor fails to require IGWA to idcntify and provide "replacement water'' 
in a timely manncr. Instcad. the Director states that it is "rcasonabic to conclude 
that IGWA should be able to provide rcplaccnient water" and that IGWA's Plan 
"should mitigate niatcrial injury". Fifil? Order at 16: 'j 7. Dcspitc thc obvious 
deficiencics in IGWA's Plan, the Director concludes that the plan "will mitigate 
for the predicted matcrial illjury to rnenibers of the Surfi~cc Water Coalition and is 
therefore conditionally approved . . ." 1~1. at 1 7 , l  3. 

7. Nothing in Idaho's statutes or the Departmcnt's conjunctive management rules 
provides for "conditional approval" of"mitigation" or "replaccmcnt watcr plans" 
where no water is identified for supply and where it is not agreed to by the senior 
water right holder. By accepting IGWA's llawed plan, the Dircctor and the 
Department have assumed the obligations of the injury and taking of the 
Coalition's senior surfacc water rights caused by junior priority ground water 
rights. 

8.  The Director's Fifth Order contradicts the criteria for "replacement water plans" 
identified in the Director's May 6, 2005 Order Regurding IGHfA Replacement 
Water Plan. In that order; the Director stated that ';IGWA did not submit 
documentation that the storage had been placed in the Water District 01 Rental 
Pool and was committed to IGWA for release as mitigation." May 6; 2005 Order 
at 6 , l  32. The Director furthcr ordered IGWA to provide documentation of  

' 'The reference to Water District 01 's preliminary storage allocation for 2007 is for information purposes to 
demonstrate an apparent discrepancy between the Director's estimated supplies and what has been allocated. The 
ofticial preliminary allocation fol- all spaceholders should be obtained fro~n Water District 01. The Coalition's 
reference herein is not an adoption or acceptance of those preliminaty allocation storage numbers. 
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leases of stored water and ii~iiirination rcgarciii~y its coinmitn~ent to t l~c  Water 
L)istrict O l  Rental Pool. lui at 12.3 2. Ilcre. IGWA has fi~ilcd to provide 
documei~tation that it has even cntcrcd into leascs for the stored w-ater I-eiluired to 
be provided in-season, let alone documentation that the water has been placed in 
thc Water District 01 Rental Pool. 

9 Since the Director's "conditional approval'. in the Fiflh Order contradicts the .. . 
prior criteria in approving "replacement water plans' in the May 6, 2005 Order. 
the l<'ifih Olvler sliould bc reconsidered. 

Ill. The Facts and Circumstances Regarding the Approval of IGWA's Replacement 
I'lan Must be Addressed at Hearing. 

The ex parte process in which the apparent "acceptance" of IGWA's plan was pre- 

determined by the Director or Department exposcs the arbitrary and unlawf~~l  steps that have 

been taken to avoid administration ofjunior priority ground water rights in Water District 120 

k ~ r  yet another year. See P l m  at 2 ("It is the understanding of the Ground Water Districts that 

the methodology used in their May 8. 2007 Joint Rcplace~nent Water I'lan is acceptable . . .") 

I he Director's "acceptance" of IGWA's Replacement Plan was apparently coinmunicatcd to 

IGWA between May 8"' and the filing ofthe a~ncndcd plan on May 15"'. Consequently, the 

t)rrector's Frfil? O r  tier has bccn characterved as a "comprom~se" or "agreement" between the 

Department and junior priority ground water users. See Exhibits A. B. C (newspaper articles). 

I he facts and circun~stances rcgardlng the "conditional approval" of IGWA's Plaii Innst bc 

addressed at hearing. 

Coincidently; during the time of the filing of IGWA's first replacement plan on May 8"' 

and its amended plan on May IS"', IGWA also filed a lawsuit against thc Dircctor and 

Department in the Jerome County District Court on May 7'" (IGWA 1). IDWK, Case No. CV- 

2007-527, Fifth Jud. Dist.. Jeroine County). In that case JGWA alleges, among other things, that 

the Director has no authority to administer junior priority ground water rights. The lawsuit 

identifies water delivery calls made by spring users in Water District 130 and fails to address the 
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Coaiitioir's requcsi iiir admiiristr~itioir. /iccoi-cliirgly. i t  appears that ilre Dircctor's "~ccinciitional 

aplxoval" oTI(;WA's Keplaceineilt Plan may have bccn provided to avoid an additional lawsuit 

against the Dircctor regarding the Coalition's call aff'ecting junior priority ground water rights in 

Water District 120. on similai- or the same grounds as the case filed in Jerome County regarding 

junior priority ground water rights in Water District 130. 

1V. The Director's Fifffh Orrtrr is Based Upon Speculation and Presumptions Regarding 
IGWA's Ability to Mitigate 1 Not Real Water. 

IGWA's Replacement I'lan completely fails to address the Coalition's estimated injury 

for 2007. The Director's Fifih Or~kcr ignores the deficiencies in the plan and speculates that 

"IGWA shnulrl he ahlr fnprovirte replacement water to the members of the Surface Water 

Coalition that are predicted to experience material inlury in 2007." 171fih Order at 16, 7 7 

(emphasis added). Whether or not IGWA -'sho~ild" be able to provide water does not provide 

certainty to the Coalition menibcrs' landouners and shareholders regarding their 2007 water 

supplies. 

?'he Director "conditionally approves" 1GWA.s Replacement Plan on the basis that he 

believes it is "reasonable to conclude" that IGWA will acquire stored water to provide to the 

Coalition during the irrigation scason. Fifth Order at 16,117. While IGWA's so-called 

"pronlises" or "guaranty" apparently satisfl~ the Director, they do not provide any real water to 

the Coalition in 2007. 'This foml of untimely and speculative administration leaves the Coalition 

without any certainty as to its water supply for 2007. Instead, the Director and the Department 

assume IGWA's obligation and "guaranty" by "conditionally approving" the promise that water 

will be provided. It is undisputed on the record before the Director that IGWA has not entered 

into any leases for stored water for 2007, all the while pumping water out-of-priority (for 
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approxiniaicly two nioiltl-is now in 2007). i'hc Fjfiiiih 0 i . r i ' c . i  aihitrariiy igniires this obvioiis 

dcticicncy. 

In addition, if lGWA fails to provide the required mitigation in 2007, the Director 

continues the ulllawtiil and untilnely system of administration whereby "mitigation debits and 

credits resulting from year-to-year mitigation will continue to accl-ue and carry forward until 

such time as the storage space held by members ofthe Surfice Water Coalition under contract 

with the IJSBR fills. At that time. any remaining debits and credits will e a n ~ e l . ~  Fiftl? Order at 

6 5 In other words, IGWA can continue to pump out-of-priority. continue to injure senior 

surface water rights every year; and all the Director will do is order "mitigation debits" to 

compile on paper as long as at some point in the fut~lre the ilpper Snake River Basin watershed 

witnesses record precipitation and snowljll and the reservoirs till. The Fiji/? Order continues 

this unlawrul system of administration and utterly fails to identify any "real watcr" that will be 

provided to the Coalition in 2007. 

Further, the arbitrary commencement of calc~~lation of in.jury using the weather and water 

conditions extant in 1995 rather than presuming that a senior water right holder will necessarily 

need the amount of water set out in its decree so that full headgate deliveries may be made 

constitutes impernlissible burden shilling to the senior users which the Idaho Supreme Court 

condemned as constitutionally impermissible in its recent decision in the AFRD #2 case. See 

AFRD #2, 154 P.3d at 444-45., 448-49. In addition, although the Director acknowledges that 

senior storage water right holders are entitled to carry storage water over to the next year, 

adherence to the limitation of an arbitrary "reasonable carryoverx amount further constitutes 

impemiissible burden shifting by allowing hydraulically connected junior water right holders to 
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take wntcr drrring tile 2007 irrigation scasoi-r without first proving that the watcr taken is 

unnecessary to satisij the senior's watcr rights iii spring oi'2008. and thereafter. 

In sum, the Director's Fifih 0i.u'c.r wrongly approves speculativc mitigation offered by 

IGWA's ileplacement Plan and does not address the injury determined by the Director: let alone 

the injury that is required to be addressed by Idaho law. The Direct0r.s order should be 

reconsidered and revised accordingly. 

V. The Fifth Order Fails to Specify What Part of IGWA's Plan is Approved. 

IGWA conditionally approved its provision of "replacement watcr" in 2007 with a host 

of accounting procedures and conditions. See Rcplaceii~ent Water Plan at 8-10. The Director's 

Fifih Order fhils to specify whether or not those conditions have been denied or dismissed. As 

set forth in the Coalition's Adotion /o Di.sn?i.s.s, thcrc is no basis for those conditions. The 

Director should reconsider and revise the Fijih Order to clarify that IGWA's requirement to 

provide "replacement water'' is unconditional and that the procedures and issues identitied in 

IGWA's lieplacement Plan arc rejected. 

VI. The Director Should Revise 2007 Water Supply Estimates 

Sincc Water District 01 has released its preliminary reservoir storage allocation for 2007, 

the Director should reconsider and revise the Fifih (Irder. accordingly ("Thc Director should 

continue to monitor water supply and climatic conditions in 2007 and requirc additional 

replacemelit water, or involuntary cultailment if replacement water canilot be secured." Fifrh 

Order at 16.1 6). The Director should further take into account and consider tlic 2007 Water 

Supply Assessn~ent provided by the Coalition in April, any updates to that assessment, and the 

fact that ground water rights in Water Districts 120 and 130 have been diverting out-of-priority 

for approximately two months now. The resulting injury and i~npacts on watcr supplies ofthe 
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Coalition ihr 2007 aiiii beyonti sl~ouid bc coiusidcrcd by ilie Director in reconsidcrirlg and 

revising the Fijih Oro'ei.. 

VI1. The Coalition Disputes the Director's Final 2006 Injury Determination. 

7'hc Director's Fifrh 01~o'c.r determines that "No member of the Surface Water Coalition 

was inatcrially injured in 2006". 1;'ifih Ortiel- at 16, 7 2 .  The Coalition disputes this 

detemiination and sublnits that the Director and Department failcd to administer any water rights 

in 2006. Given adlninistration did not occur in 2006, the Director and Department ignored 

Idaho's constitution. water distribution statutes, and rules. Sincc 2006 is ovcr, no administration 

undertaken now for 2006 can remcdy the Director's and Departmcnt's unlawf~ii actions. The 

Coalition reserves the right to raisc additional issues or protests with thc Director's Final 2006 

deter~nination. 

REQUESTS FOR RELIEF 

1. The Coalition rencws its request made on May 4; 2005 that thc "replacement 

water plan" be denied and/or disrnissed on the grounds that the entire proccdurc violates Idaho 

law and the conjunctive managcmcnt rules. Junior ground water right holders affected by the 

Director's May 2. 2005 Ol-der desiring to submit mitigation plans should be required to comply 

with the existing conjunctive lnanagclncnt rules pertaining to submittal of thosc plans. 

2. Thc Coalition requests the Director to revise the 2007 water supply estimates and 

re-calculate the predicted in-season injury using reach gain data, precipitation, and temperature 

forecasts. 

3. Thc Coalition requests the Director to advise all Coalition members, including 

AFRD #2. NSCC, and TFCC. whether adequate water will be made available during the 2007 
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irrigation to provide the '-hill headgate delivei.ies.. :is coii~ei~~plated in the May 2 Order. and 

iiirtlier calcuiate the eil'ect of  doing so iipon the need il>r carryover h r  the 2008 irrigation season. 

4. The Coalition requests an immediate hearing and opportunity for oral argument 

and testimony on the adequacy and validity of the Dircctor's Fifil? Order. Givcn the exigencies 

of the irrigation season, the Coalition requests the hcaring to be hcld on June 21, 2007 (thc date 

for hearing on the Coalition's Proresi ~lld1b/0/iOtl 10 ~ I ~ s I ? ? ~ . Y s  IGWA's IZcplaccn~cnt I'lan) 

5 .  l'he Coalition requests the Llircctor to reconsider the Fifth Order. and provide for 

timely and lawful water right administration for 2007 eonsistcnt with Idaho's constitution. water 

distribution statutes. and the Idaho Supren~c Court's decision in AFRD #2 v. IDWK. I h e  

Director has a legal duty to distribute watcr to the Coalition's water rights in a timely manner 

during the il~igation season. 

DATED this k % a y  of June 2007. 

LING ROBINSON & WALKER ARKOOSH LAW OFFICES ctlro. 

- I Attorneys for A & I3 Irrigation District Atto~neys for American Falls 
and Burley Irrigation District IZcscrvoir District #2 

FLETCHER LAW OFFICES BARKER ROSHOLT & SIMPSON LLP 

/ I  
John K. Simpson 

Attorneys for Minidoka Irrigation District Travis L. Thompson 
Paul 1,. Arrington 

Attorneys for Milner Irrigation District, 
North Side Canal Company, and 
Twin Falls Canal Company 
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1 hereby certify that on this Fciay ol'dune, 2007. I served a true and coi~cci  copy of 
the foregoing Sui;f2rce LVcilei. C'o~ililion 'S Pt~lilio17,fhr ,?econsic/ercili~~ iii~d /<~\:ielo of'Director 'k 

Fifih S~ip~?len~enfu/  Order A~l?er?ding Ke,r?lr~cenien/ PlJ~iter Reyuir~rmenl.~ Find 2006 And 
E.~/inlnlecr' 2007 on the following by the method indicated: 

Via Email and U.S. Mail 

Director David R. l'uthill: Jr. IDWR - 1i;astern Region 
Idaho Depai-tment of Water Resources 900 N. Skyline Dr.. Suite A 
322 E. Front St. Idaho Falls. Idaho 83402-1 71 8 
Boise, Idaho 83720-0008 
victoria.wi~le(u~id~vr,ida1io.~o1~ IDWIi - Southern Region 

1341 Fillmore St.: Suite 200 
Twin Falls. Idaho 83301-3380 

Iiandy Rudge 
Candice MeHugh 
Iiacine Olson 
P.O. Box 1391 
I'ocatello. Idaho 83204-1 391 
rcb<ciracinelaw.~iet 
ciiim/i~racinelaw.i~et 

James C. ?'ucker 
Idaho Power Conipany 
1221 West Idaho St. 
Boise, Idaho 83702 
jani~estucker@,idahopower.com 

James S. Lochliead 
Adam T. DeVoe 
Brownstein, Hyatt & Farber P.C. 
410 17"' St., 22"d Floor 
Denver, Colorado 80202 
j lochhead@,bhf-law.corn 
adevoe@,bhf-law.com 

Scott I,. Calnpbell 
Moffatt Thornas Chtd. 
101 S. Capitol Blvd.. 10"' Floor 
P.O. Box 829 
Boise, Idaho 83701 
slc/u?moffatt.com 

Kathleen Marion Carr 
U.S. Department of Interior 
960 Broadway 
Boise, Idaho 83706 
krnarioncarl-{iivahoo.com 

Jo Beeman 
Beeinan & Assoc. 
409 W. Jefferson St. 
Boise: ldaho 83702 
jo.beemauitf:bceinanl~t\~~.co~~i 

Michael Gilniore 
Attorney General's Office 
P.O. Box 83720 
Boise, Idaho 83720-0010 
~nike.~ilmore/iiag.idaho.eov 

Terry T. Uhling 
J.R. Simplot Conipany 
999 Main St. 
Boise. ldaho 83702 
tul~li~~~,~,siml~lot.com 
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Miice Crcainci. 
C;ivciis I'ui-sley 
P.O. Box 2720 
Boise. Idaho 8370 1-2720 
n i cc i i i~~ ive t~s~u r s l e~ . co~ i i  

Matt Howard 
USBR 
1150 N .  Curtis Rd. 
Boise. Idaho 83705-1234 

Sarali Klahn 
Amy Heatic 
Wiiliain IIillhouse I1 
White .lankowski 
51 1 16"'St., Suite 500 
Denver. Colorado 80202 
Far , a h l , ; ~  \.n~\~liite-iankowsl<i.c~~i 
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Tkursddy, May 24, 2007 Tiriies.News, Twirr Fails, idaiio 

New deal might 
postpone shutde'$cm 

Bv Matt Christensen 
Gmes-~ews writer .- 

Ikely enough to postpone cur- 
RURLEY -The Idaho Department of tailment until at  least 

Water Resources and a group ofground- I\i'ovcmber, when the canal 
water pumpers 7 . company assesses how much 
have reached a d  "we've p ~ l t  water it provided for the prevl- 
agreement that ous season. 
could postpone together a "We've put together a 
the Shutdown of plan that will provide Twin 
more than 700 p that will Falls (Canal Co.) the water 
Magic Valley wells, that's required [or them to 
the department proVideTtvin give a h l l  water supply,'' 
announced Wed- FallS said Lynn Tominaga, 
nesddy IGWA president. "We think it's 

Tlus is the set- CO.] the fair deal.., 
ond time this Torninaga said IGWA will 
month a curtail- water that's lease water a ,,, 
rnent been derailed, order has A required for %.3C 0 x& foot, p!us$S" per 

acre foot ii)r trailsporting the 
previous order that hem to give water Lhrough canal systems. 
affected pumpers I(;WA is yet to finalize the pur- 
in the Thousand 
Springs reach is 011 a full water chases. 

IDWH Director Dave 'Tuthill 
Iliatus, pending a supply.'' said he is relieved thc agree- 
court hearing later 
this month. 

- ment \k<!l postpone curtail- 
ment. But he said he's not rol- 

The latest post- TQmiSpagja' ing out shutdowii later this 
ponement, which IGVIfA president summer, the seasoli pro. 
affects users in Lhc 
h e r i c a n F a l k  reachnear iimley, comes gresses, if it appears Lhc 
after the Idaho Ground Water Pulnpcrs won't be able to Pro- 
Association offered to guarantee the "de thuvater  they've agreed 
nyin F& canal co. 1.075 acre to, Ile may still order pumps 
feet of water for its suriace users. Thai's closed. 

"hly assessrncnt has been 
to delay tiic c i~ r t a i i~ne i~ t  
order and coiitiiiue to mon- 
itor IGWrRs pmgess," Tuthill 
said. 

'Thoi:gh the agreement satis- 
fies the state and pumpers, 
suriace water users say thcy'rc 
not sure pumpers can find the 

water they've promised to 
lease. 

"The question is whether 
water users will be willing to 
lease their storage water," said 
John Simpson, an attorney for 
the canal company "It's pretty 
dry out there." 

Times-News starfwriter Mall 
Christenseiz c0uer.s the eniiirorz- 
inelzt ile welcomes comlnents 
ni. 7.15-3243 and ul nzattchris- 
lensen@lee.net. 
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Groundwater 
users get 
a reprieve 

Compromise comes one day before state water 
department had planned to shut down pumps 

BY TODD DVORAK a potentially extensive curtail- 
THEASSOCIATED PRESS ment that would damage focal 

economies, and we appreciate the 
More than 750 groundwater director's acceptance of the plan," 

users reached a compromise with said Lynn Tominaga, executive 
the state Wednesday, preventing director of the groundwater 
the shutdown ofpumps that sup- group. 
ply water to farmers, dairymen The first curtailment order, is- 
and industry across a broad swath sued April 30, would have affected 
of southern and eastern Idaho. about 771 groundwater users 

The deal comes one day before across 33,000 acres of the Magic 
Idaho Department of Water Re- Valley north of the Snake River. 
sources Director David Tuthill At the time, Tuthill said shutting 
had threatened to turn offground- down those wells was the only 
water pumps, to ensure enough option to ensure enough water to 
water to a coalition of users with two trout farms during a summer 
more senior water rights. when water supplies are expect- 

Tuthill said he agreed to delay ed to be tight. 
the curtailment order after agency That shutdown was initially set 
scientists signed off on a plan for May 14 but was put on hold 
drafted by the Idaho Ground Wa- by a legal challenge filed by the 
ter Appropriators to set aside groundwater group. 
enough water to meet the needs A state judge issued a tempo- 
of seven senior rights holders. raryrestrainingorder barring the 

"The plan that has been sub- state from enforcing the curtail- 
mitted by IGWA is a good-faith ment and scheduled a hearing 
start toward providing replace- May 30 to determine whether to 
nlent water to potentially injured issue a permanent injunction. 
senior water rights holders." The second curtailment order 
Tuthill said in a Satement. "I'm would have been one of the niost 
very pleased that these steps have expansive in department history, 
been taken instead of taking the affecting groundwater punps that 
matter to court." draw water for crops, dairy cat- 

The curtaiiment order issued tle, businesses and several cities 
May 10 was the second in a month and towns. 
and affects 760 users across more Tuthill said the state will con- 
than46,000 acres from Jerome to tinue monitoring water flows in 
Idaho Falls, who draw water the Snake River as the ground- 
from the Eastern Snake Plain water group obtains storage wa- 
Aquifer. ter to provide for shortfalls an- 

"We believe we presented a ticipated by the seven, senior sur- 
common sense solution to avoid face water users. 



Exhibit 
C 



Water shutd werted 
BI A plan to send state saying their livelihood 

was suffering because tliev 
enough water to weren't getti% ELL the watei- 

to which they were entitled. western Idaho users wlen then.water re. 
avoided a sllutdown sources Director Iiarl Dreher 

asked the iirigators to show for cities, farmers how they'd been i1~url by a 
al1d businesses here. lack of water, the farmers 

sued. 
BY MATTHEW EVANS The fight went before the 

manpvans@postieglstercom state Supreme Court in late 
2006, and the couit's March 

Clls~S avefled, for now ruling put ~t back befoie the 
Tlre head of the Idaho Denartment of Water Re- 

Department of Water Re- so&ces. 
sources was poised to order ~l~~ plan ~ ~ t h i l l  O I T ~  
dozells of eastern Idaho Wednesday puts to rest that 
farmers, business owners, aspect of the fight b e b e e n  
city leaders, school district i ,-~gaiors who pump water 
administrators and others to f i - ~ ~  the ~~~t snake plain 
shut down theirwells today. ~ ~ ~ j f ~ ~  and their oeers 

"That would piii a lot of peo- 
ple out of business," said Lyiiii 
?biiiiiiaga, executive director of 
the Idaho Ground Water 
Apprapnatoi-s. 

Therefore, Tominaga's reac- 
tion to Wednesday's news that 
curtailment had been ave~ted 
was tempered. 

"We're not done with this by 
any means." he said. "We've 
still got three calls and one law- 
suit out there, so we're not 
done. ... 1 wish we'd get all this 
solved, that's all." 

The Associated Press co17- 
tr-ibuted to this repoi?. 

On Wednesday, though, ddwnstream who water'crops 
Director Dave Tuthill said he with Snake River surface 
changed his mind because water. 
the Idaho Ground Water But other batiles are rag- 
Appropriators had come up ing. 
with a plan to send enough Tutliill in early May 
water downstream to satisfy warnkd hundreds of ground- 
disgruntled irrigators, most water pumpers in the Tllou- 
of whom are in the Twin Falls sand Springs area thattheir  
area. fields could go dry, too. A 5th 

-ym very that District judge put a hold on 
these steps have heen taken that potential action; howev-' 
instead of the matter ek a hearing is set for Wed- 
to court," Tuthill said. nesday. 

Also, Idaho Power recently 
O n  Mav 10. Tuth'il warned - ~ 

more thak 750 groundwater 
pumpers with water rights E?S Idaho Power is challeng- 
nhtainprl aHer .Tune 28. 1985. ing a 1984 water-use deal .~ ~ 

that they could t e m ~ ' o r d 1 ~  challenged in court a 23-year- 
lose those riEhtS because sen- old deal it made with the state 
ior water -rights holders 
dowllstream had dihs on the 
water. 

More than 46,250 acres 
would have gone dry, from , 
American Falis north to Clark 
and Fremont counties - 
not just farmland. Football 
fields, parks and cemeteries 
wo~ild have been hit, too, an 
unprecedented step that 
would have devastated the 
state's economy, many said. 

t he plan calls for diverting 
1,075,000 acre-feet down- 
stream, with the burden 
shared among the members 
of the groundwater districts 
targeted in Tuthiis warning. 

One million seventy-five 
thousand acre-feet is the 
amount the downstream im- 
gatoi-s had deemed satisfacto- 
jy in 2005, when seven of 
them filed claims with the 

that dictates how much water 
the company is aUowed to use 
to generate power at  Swan 
Falls Dam. 

The company thinks it's 
being shorted, arguing that the 
1984 Swan Falls agreement 
was flawed because of incor- 
rect information about how 
much water was available. 

The state disagrees. 
"It's quite surprising that 

now the company wants to 
renegotiate the agreement and 
23 years of history for the 
state," Attorney General Law- 
rence Wasden said eartiel- this 
week. 

If Idaho Power emerges vic- 
torious, iriigators who received 
their water rights after 1984 
could be in trouble. 


